EREE L HRAOMRSE IR 23 B E
— kB RE#S Fhoz—

I.#¥ = 5. MEH TR EA ] e
I. EE&EEL BEOMmEETRS R 6. fTEdfEe] W HE - HH
0. kB AEE ke G HE v 2 2 RE
—o] &u} fTBHES] EA— I. kEe BRE R
1 TEBES] #e - 59 - HEERS L BAfREE FES B - BWE
2. fEfell 7 THBIRE 2. BN FAES FEE R
3. HEEY AE £ TEIHE 3. B B Bohel w3 B
4. REEES WA R Z£3 V. #% F&
TR E

I. ¥

il

Beivel FifsEike #BS Bk G &R B wel HReeh Bk LT &
®EAl Jazsky]l Skl & B9E fifSstel v BHEERIY A% sl e Aol Fag),
oleldt AR Byl A e & HHERIA ks BRE/ FRe fazsA 4o
sk=lch, 5 BIRRE L ERel Bazsky] $stel s & HHE A BRAE (@) kRO
BREY AR farste Aol Lastel. vk #5 LS BOMKEEE] 39500
Ankez BEREE el BOursEe AL okiAal, 2 gl Hivel BIRE L oz
T @on® FHEMS oV LERAS A0V, 2ul¢ BRES £ BEL OGS

*ERKR, RENPHE (L)

1) ol Zehd @R Ao =& FAolvh WAL HFEE A3 gk BErS BRIA S 2 K59 BR
R el ARHA gv AL doddRnl, 2 FEHY BEEEE Rard @ 98 mA sk, 5 o] 2l &
WHY EERGS BERERN B4 ddtd & BEEEE mrs FEAle]l dvtm wabsle d a\‘+ *EH BHeAs
Bk BEEHS BEEEE SR REEHAT BEEMCZE g Zevs Yujd4d BdAs
Relevanztheoriezlz §-2t} )3t Héele §i(Irrelevanztheorie)o] w3 dte] $tEu], Teldl =2 Gy ke
iERol Ml 7ol ete fFels F(Evidenztheorie)o] HJjdbe}, oo skate] 4k4 g 72 G. Reichel, Die
auswirtige Gewalt nach dem Grundgesetz fiir die Bundesrepublik Deutschland, 1967, S.66-72; K. Holloway,
Modern Trends in Treaty Law, 1967, pp 119-150%%,

19694F0 AN el gkl 23t 9]l vH##(Vienna Convention on the Law of Treaties) = $1¢] o] £n} 8
BiE kgt 2 A46xdlA chgslk o] TANL vk ‘@l BRE R J8 #EslE Ad o
T RS AE/L BERRTES HERA 233 EREY HEd BRKEY 3959 cE A4S, 2 BRE HE
[Ro] Wwisha =3 FEAN EEES e BEREY HEd A3 Ao ohd 3, 2 FAEE &= e Aoz
A BAT ok @&Re BEdtthe AL, 2 EAld st EmEY H#iTd "l 2 #EsAl 95
= ZE BRA std, 2 &R FEes BHELY ALE w3

ND

L

i

e




2 SREABE G (4 83, 1978)

BifFo] FFH ook gvhw AL aT3A"E 2 Ffo] TR AR ofwd W& Aok 5t
=7kl A= B 3A G AL FBY BAEA £AA AP, zEla o] BNk
Lo EOREREIRA oA 58 EAEZ HE AL B A3 Hee REM o
EREE LS HRORREEIR A3 FAE AR AAH LEES 9 2 g
I E AARZ oh-ge TR BAAA FE - 9& A 2k A SEERY EOGIRSE
well Azt TR} A=ste] 2 @ER D KRS st 2% 2 Aelnh SFEES A
S50zoll A “REFH-L BAO-S MikS - 0B T TR sla, A%z 134 ‘B HEE
Ev RERRE B3 BH, BRI 3 B, EREES, BEES, ERGEG, BERJ
BRI A MEY &S A0, SHRERS #hird 23 FH =v rEdEd 33 &
K9] GiRE - fhueoll ol MEMS A’ A dEE, olF el REM s
TR A9%E @] Astd= A= EA7F el 53] RGeS REE 82 e HHe
el = std CEMEN) TEFRY BRAA MER AES -t BY), NLkEEE
A3 FEHIS HAE TAALR Jriztx AT AQsske EEY EAl¢l, R2E TR
el 3 BR, MREENISH Astd dde] BEge] AEE 2385% ste Aol i
7b s £A4, 2Ex BgY REx FREE Wlﬂtﬂ olvw HLFE
7b 3t A, BEEgs —ERNd AR 2 ARt 8 5 et okd #
AV =E BE}Y AES + 7t st A5 drh ol FAlol st 4
BoaRy FEME vl A AL fgdn A 2An, Ao & TERY BBLo=
I+ A7 He Aoz duA lon J?ME T3 A E Widozvnt 3E
733 FH#o] glo] case by case base 2 A E|Sel e gl= Aoz dHA Y. ol
A Eell Fste] SEFELS Hinsl BEEE Fzxdse AL Tosd, 58 EEHY AL
2249 A]ul el o FHEY LEREIA 2 JebEd st gAz

287 FF 97 dvkxm A AR
A8 bzl Aol A -2 EORR HEECRA F23 $14d
A& Aoz old IAAAAE EF Tl BUFEEAS 4995 AL 990 ¢l
t}, ﬁ%a@ﬁﬁ#g HHES RAR EIRE Sobok & Y FH/T dv, E3n Al B
BERoE sl Zdlelr 2 A7 st WsiA= oA BEED 2 2 A3l A o 73
AHY =99 47 gAY 23 FAE WA E AA Q) e 4ol gl EEo|t}

2) Hendry, Treaties and Federal Constitutions, 1955, p. 148,

3) ols} ==l ste] McNaire MAUKiFES Bkl A} BRREREZTANA Atk (notoriety) 9l 739 &Kol &
7 Selmk EEoF ek sl o] &k BiIARY frARRE A HA A EFEED Al2x 24 “RHES
EREe pEs AEE Aol BFHS Mifksle #ES 2t " T3S 223 Fatke] d: 34 dz 52
¢it}. McNair, The Law of Treaties, 1961(2nd ed.), p.63. Zalv AFlA 2 AXY ke AES ast:
08 HES ) Fete ol = HFgshA] G Bx AZ 2 TaAlAQl AR EAS TEatkle] gtz &
FL ¢gee o] g #HFKA s A= AW K. Holloway, o.p. cit., p.211%8%,
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EEEE L BOBBERA A3 FERE 3

I. XEEELE GROMREETRS &

EREEANA EORREER Fele TR = ¥

A2z 24 “[2] KL B BiEs AEE o BYS AlAss #EL X4 o
uk o] A%l kEzel MR 359 29 4ol Lasie”?

Al 1z 104 : “[3] HiMle HAREGY REE oA 24 € bl e 4B HE =x
%9 (Agreement or Compact) S A 2 4+ gom..... »

Ao F BETANA 53 A e AL A2z 249 Aol o] WAL 4 WHE
LE5 & SR FEike A £33 & 2]

A, GEROFEREl sl K& (Congress) ] FEE
Beel MRS Yo oz FHAF22H The 2HE Piksl
B flE 2d BEREARRAA = MiEd AES 4%
o R %S T A= T @S dAsts Aol BmFoll, o) EEE
ELRS RREE BEENEDA Y BERE Bk A 2 olfE Z& 4 ok FHEHELGET
o] BB B4 (the Articles of Confederation) Tell A& ZFHE 7 2 BHRES Jdusiz xS
Wgles o At Hsl &R =v HEE sheledl, A2" HBHS £l st A
HE FFERA For T Eakg oI, BEEHEGRA AT BOEAS MY 2 3
A2k shdgledl 2 Al RV BIREER &), 58] kel ol gt SRkl EAld Y
glom bl BERRIRES kel EAle HE R4 E EX ek gz REe &
Ebeoll el BRAORRERE (Res KRS Bkl Ol Al ohzh & Foislgd oy &
Al w3 RiH Az A o] AHMHAA BOREHES Lol LikdA BES
MRS #RE 325 "4 dn®, kigate] ohviel Tk AEE 8355 sizte Al
= df ot THRERS 7 22 2 BREY HFe] Astd ALHEY Afstz w
d3t7] e E I MRS BUb wob ASR Al HEHY R Aqde of=
AU FeAdo?, BERS AEE Q45 ¢ AL =i MRBZAY A4S 2E b

4) dAd BAEES 245 29 EHRA dsld 2FRAA FERs 2 BRS @ 4% RREHBREAAE
BRSO —Fol dg &, =x BEEe] RBEFAA R BHES ZME F 0ALIAC FHiksx gt dd=
KBTS RS G ke Loz TSI ok AFES Al6lx ¥ A60x F=, oul FEE R FE
Follv EEEKRS 2ustd Ebinkd RAEHES £ FEE 9ok 39 Mexicofk A|76%,

5) L. Henkin, Foreign Affairs and the Constitution, ,1972, p.129.

6) M. Farrand, The Framing of the Constitution of the United States, 1913, p.171, quoted in L. Henkin, op.
cit., p.373.

7) The Federalist, B.F. Wright ed,, 1961, No.64(Jay), No.75(Hamilton)#=,
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oz stedF &MY FIZS 238 drie dEE B AP,

A Hge bkl AE HEERS 359 29 Aol KRB REREET TS
gdobe Aolth olAL KIS AAE e & ARA ukEEE AoRA FHEE 349
MarEHER 23S g3 Aolrt?, o]AL Foll EFe] HarEHE Dolsta RS 2
g4 FoleA Hxt Z Aol Hlom S8 FEMEYEH 55 vk ojale] Sl
538 Hieml BEObEE B A e T ERBUARSY B4 w12 Aoldds. =z
o HFHEECIAE John Hay 2+ Abghe “Rigo = sl FHELS vk EESd Eols1:=
izt qrkA] FAF AL 2] AokA Y= £ Aoleke Aol Welm 3ap
g, )AL A 13 AAdAe] eI F WilsonkfFitHe FEolel FEEIHS 22L&

Fatg s vl 2] R0l 2= EE EEdlA REE 94X 23 A4S 53k Bne
2 4354 2% 22 443 RES BES 93tst] 9% g8 Alde] o 4
T = Zdom, oiul o)A Azt o sl ulkel o] fTEiHE B 35

STl = %’%73 o] a4 S, TR b, fTBURS FEEloldl FREFES A
Asoz sty ERdlA BRsw IS AL QPP e B B ke K8
whrd] LAk R Y or AR 5 glon e v Zabe] fiEiyel
& W8 B A A FAE A4d 5= ge Aolvh =R kk
< s f%“é*% 2= BRADLzA A B ¥ F5s] sk HE 12)9 EAl
AR B XY A2 FO FHE 2R A4 BEANE 490 dod A
4 flze 1949de]l 2 AR kel AESel obd AFF EEBELELHELD (the

8) L. Henkin, op. cit.,, p.374. &l v}k el absle] Thed) #Hel Ael WA=t AL ohiv} Ko HAm &
W et e HlEel v B ol 2o AfdlE Thre Hife] 2HgsiAl v}k = K-S Bipka
=} I"JL°I HHE R E2 (EEEE A 6X)ERFY st 2asls FEde] AR EE 4559 o313
< HHhe ARG

9) dlAn Jeflersong “HBfyEAldl A3 2|8 FlEE T B AE) KOS AASA gedd 9.7
o, EEHEGRDTA ER ARz v FL 6206 Eatetddel. 359 29 HEIERE 5’13‘{111- &
EHEEHRANAE Rie] ddon HMLSEIE sxle At 1E o]z FAHUY, 359 29 EEHE
BIERNTAA 1BHARERZ TAs = ERdA Y 34& a TR A2 ARk £ 4 9, ibid

10) J. Hay, Letters of John Hay and Extracts from Diary [[[, 1908, p.156, quoted in ibid. p.377.

11) 1928 AR o] Yol A EBES BPEME AP0 359 26 v F3ty —rd&l S THEelete A4 = get &

ERFAE 359 29 BHE AAlslL Thd = ksl 353 RAE#S Lot o] gkl

LBee] FHFEBAT = 359 1ol 3] vue PEEROR T HHRY BERRES AT + =%

st TRl dgen, wlZAlo] ke Al oA REHERE BEiisBipkz BERS A& sHsA st A

2 HAE o] -&std A#fifHol WolEd + gt BEL BIES Mgl ol ¥ A& AT Fe BKFol 3

58 29 2i4¢ 92 EIEE e 99lo2 zgslgel. L. Henkin, op. cit., pp. 377-78.

17894 5 8} 19674712 ERzal A9 EiEFHS 2 =tdl Al EES 53 ¥4d 23t E 62 American Journal

of International Law 162-63(1968)dx, 19454 3¢ 19714E7}x1 9] E41 & »d, Ektol A3 & 38249 &%

Foll B EFER Aol 2824, BIES Rol 494, FHkA AL don, Ebiol A9E RFsta obFal HF

Al 232 3311 & Ao 204, FHEFFEEE HES Ao 31#_0_1 vept 9lek, ES. Corwin’s The Cons-

titution and what it means today(Rev. by H.W. Chase and C.R. Ducat), 1973(13th ed.), p.13L

12
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(551

Genocide Theaty)S 5 <= lth o]o}zbe] 349 29 F2 Z FHo] HolgEw] o)A L g

s fTHA ok B At B Ee s » EBEl A8l RS WHEHEe] 3
stoba A2 o K-S olvl MHEES HEsr ¢ f%ﬁ%% LBl 343814 7= EP
I gk 35" AL WESHIE Stger Ev TBUFS Bud wFe] S wele HifTH
Fi7b AlEE el sl Ebeel ol & AR dele BOE U2 §71% sigich

A Hrge bkgel MER okt [B)E J(advice) = ook gl FA S g+ A
ot} o) AL IEMEEHE 3 BEHERSY ST oA v ZHA. 25 Y
RS LA H 0= Tl el AR e Sehe AR obd MAKHE 2 LS (the
Presient-and-Senate) ] 2} sh& FIUFFS] #Jo =z stetslglom®, Lpze] 432 g+s [
BHES S 2% AR QT & Aol ohizh fEive] T AllA Sl Fiiko] o
A 7hR] & ] A KA BIES Fv WEERH R B B S KEE
3 kBgolzte BAX HEDS BBHTRE olssidsd Aelek?, MR A\ A#ES ol elgt
el =t FEES B R HOY WA ]/‘1—‘?*51 EEBES BEE T A=k
a2 o] d AEE v e Tux wgtes™ [lfRe] du KMEES FTE Rk
o PEE AR sHAE 3 HS’,{D}. olAL TEH2E 3 Azl wtsd
T oulegAel ¥R 3t g dAEeldet =R hERESEAE AHESS HExc
£ BEM R PA4E A ste PERHE REHE FAd AR 2Eetd 2
B KifEa EBESl BEMTRE olFoAw sl oz stosdnl BiRSHES Hhr
A F A9 #HRes FHSH N,

I A2 RERS 18165 [4152Z& H & |(the Committee on Foreign Relations)2t= HEER
&5 Adxsigi e, Lk Ad 2E AHEELS o] 71T F &3l RERGY REES &R
ol AEFomA bk BRE A3 HiYel BRslw A E WAk A8 w854
op? . Zelel e KRS e REEZ ERERS d9ste o] B2u'Y oA =3 ki
o] §3A Y s EEolvh m3F EBre] ASAH R RET HY ARAE AHifH
A E73 ALE Y=, oAd 19484 EBE-& o] 8wl Vandenberg Resolution o] A [ [-fz
2] % R.(the sense of the Senate)e]el= LRy Rl e HFE FHo2 JLABEHEY

13) The Federalist, op. cit.No.75 (Hamilton)%=,

14) L. Henkin, op. cit.,, p.131 @ E.S. Corwin’s The Constitution, op. cit,, p.129%%,

15) = AFA| 3 o]s] 4] 35t ES. Corwin, The President: Office and Powers 1787—1957, 1957 (4th rev. ed..),
pp. 209-10%¢ %,

16) L. Henkin, op. cit., p. 131, pp.374-76, L E.S. Corwin’s The Constitution, op. cit., p.129%=,

17) E.S. Corwin, ibid.

18) ol 7o) EEFRLSY HARBELILEHMA 12 649 (2))d] BREA @7t ekt w97 ddor &« =754
E gont vl Zate] My E M T B2so] ebdd: A4 HiTer Hden o o4 wsA ¥ 9
=}, L. Henkin, op. cit., pp.131-32.



6 SEABE F3EA 84, 1978)

(NATO)S] AAE A33 wp e,

. Epes AESEste &0 HE
—ol &uk fTBHES] EA—
L TEGES @S - HE - HEE

YE ko znl Bl EEEERS ZE EYd s RS BEE sste AXY B ()
2z24 [2]1%z) 2V FA el 2 ERY TEH ol Sul 1TBUHE (executive agreements)
olgte WEoE ki FAEET AXA ¥ T8 HBHE /= AZsdd @gsk
Treatyel & 2 A9 sl E7sln FHIRIC 2 BEERMS B 3 4FE FHdE Solold
weld FEHES BEEL EHYe E2oth, o8d TBRBES JdAste Bk B £
sk et ohuk Al 12 104 [3ldlA &M= BiP#EEY AES dd i = 4=
(MpE =t #591(Agreement or Compact) & 2| 23 F vt A Ad v]Fo] Ho]= 4] 2
z 24 [2]1 A9 THMI=E TE5= Ad o224 dA3 BRMY 48 d0E 938+
o] otA=o] vt w5 Ao, HES Bl A3 SRl 9 Fuk ohiz} B
ol R 23k TR MHElletes £ Fold + gk

o 7lel A A EAIHE AL TEHES FEE BEIE Folol v ske Ao, 1 RSt
gtz steels RS EEE 83ks MRV 4% Aste Adake] 44d4q ERREL
ialst sk A, Ll fTEBES BAEL o1=d X814 #hE Zest 3ke 250l
A Rk (eFR e EAl e AREEIRES EAlE ohvEl ARk MR o] 3 FAlolmm AR ulAdel
AE AYsrlz )

£ —iEsle TEdgE et SRR 1 A AY BY R J1E5d 2ok 2 B
e PDarst ek FEE BHEC TEHES EAl A3 2 A w2 A 1955424
Z %3} o] u} Circular No. 1756 & atd t}-&3} o] FAst glul,

“3. BB BiE

""" TEHES 4L o 7helzed sh v 2 oA sids = HiEd saiAat
Apg-5 o] of he},

a. EEFFY arikel v el #Hslol A A== HiE

b. FE AR Exv KTkl A& AE 2AR A2 HE

c. AH#HEY BEL #EA A% A Zs= BE.

19) Whiteman, Digest of International Law 5, 1961, p.1081.
20) L. Henkin, op. cit., p.129.
21) N.E. Leech, C.T. Oliver and J.M. Sweeney, The International Legal System, 1973, p.101l¢] 4%,
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EREEL L EORREEIR A #AE 7

9] Bi%# Circular No. 175 19694E¢] SIES AX 19744 oA HES &, ki
Sl s B3 st o] WAL,
“721.2. FEE WEF

......

b. RIS B E
E ag 2 whHEAe] kel BIE FE DUt R Bigd o Aste BEHE
(international agreements)-& [1&FILI/FS] EFEH7E | (international agreements other than treaties)
olet. (TfTBcif7E ) (executive agreements)o]2hi Gol & 02 A#fHY Mkl HiR=lel #ste] 2125
E el FRA7E Aol AAse}) EHLSS BEHES BER 1% = ohdak 2ol A7k
A7t gvh, BEHES ol % FEM £EFY st = 2 oA sl AAL + Uk
(1) kel Z3t WE
EBzel BIES RES ol olul BT gl BHT TRAA, TENA A B
ol WE & HAHENE 1 BEE Yoz Jdv APl KBS 2 Bkl st
o BEEHES AZE + Ak
(2) Sp¥kel 3t WE
K-S B Wafel] #otel, =& ZHEd dd AR wke 2R ERBES
AZE 5 Ak
() AHfitES] ik HERA £ HE
Hast AR ks AEeA S5 B, AHES 2 BER HERS o= Al
sl BEHES A2 F ot
ol A & &= g AHY ol 29 Circular No. 1750 A= ZFHE =+ BB (Ewel X3 29)
o AEY B J1FeR ag be sElzEE FEZ ot 197469 HEAA =
esool #gF A b BN = FEd £ A @k O3 % TR Aol v
29, (©% ()< 59 wWgolvk =3 HES Circular No. 1756] A& gof o] Aol -
g3k Fol O BE HES (TRBEll T ¥8 A XA [MEHUE B
BimElol et foisk Age Adstz, MTRBEllste £ole @) 7Hlid, F &
2 KRS AR R TASY ARAHE A w At Fekn gleh ol AL ©f
v] B So] Lo] 2 Twle (2)¢ 7hule]l & Congressional-Executive Agreements, 3)%
7}e] 28] 2 Sole Executive Agreements e}x. & A-L® ukgddr ALz Bk Iyl B
HES T HEtEdA B M52 ESS A4 ASE e, old osd OFE i
ol A A @FHS ke 2ASE BEEHE A% OBF Kivdl 23 A% Ofkel

22) H.L. Steiner and D.F. Vagts, Transnational Legal Problems, 1976 (2nd ed.), p.605¢] 4%
23) o] =1v] L. Henkin, op. cit, p.173, 17632




8 SEHEARK RER 84, 1978)

#H3bs) obgel ¥RA = AR ik Hie 7
S @A o2 KA MR AT ok 44
ol Eshe 7299 AAAA =R SFE Y,

BEL% EXHe T TEBES AAstder, < #Hatd st HOBel BT 17
BipES BE chiak 2ol B FEH,

G ©A KRSl HERRwel] 3
L2 F =v HRY kel v

(3] TR E
1789—1839 60 27
1839—1889 215 238
1889—1939 524 917
1940—1945 30 432
1946—1972 368 5,590

TBHETAAE 2 H4-EE AR sts AL MiaE 29 sslxs, § ke #3 e
olm 1 FollAx 53] e kel At Aol vly-goleh 3 ffiFtdl o5k 19465 4H 19
68 7kx) A ARl 492640] FTRIBET AN A Falle] el &3t Aol 426140l =, KHEES &
HEVRER o] gt A& 49l 33k, Zelv K#EHES BE MR A FEdRE
o] HEio 2 Lzt SheletE B E T4 A E] o] FJALE o] FojAx girke
dlol A7 ol AAH gl

2. &Kl Est TBIRE

KBS AMEHS BARGAA ARt ot BE =v HHEEDY fifTd 2asicz 4
Zete WES Tl ARGt EOZAE GEAEHHEED Al 4 2o Kot 49 5
HWRES Ml A3 WE RSB BETEHE S £ 7 doh olHFd HEL AT + dx
KIS HERe 2] A7 AL gt A 2oH, KERHAMAE o F QFstm 9o,
ohi el £ BEe TakAd RERE =2 BEHEN 44 Z2E R E BT
B 7Y BRAS 3] 87 A F A& Aolrh olg A& Azl &
T e A=A BB BT HEOANA A2 mEEe] 9& «ntel Mzl kel K

24) E.S. Corwin’s The Constitution, op. cit., p.136%%,

25) Steiner and Vagts, op. cit, p.589. Z2jv IfFEIBEIS] B 2 FTHE o994 strke] vzl Peba Ao
EEolvh BHHE EAERM (Legal Adviser)d] el st SR Al 53¢ Bithel 23+ Hory s
ek it F#ol U HEY ifiol W3 HIKRRY BTHIAISS AKAY A9 (Treatiesand Other International
Acts Series)el] EFA7IAE gtov FEBIANY LA E A3tz e}, Documentary Supplement to
Leech, Oliver and Sweeney, op. cit., p. 273.

26) 44 A2 E.S. Corwin’s The Constitution, op. cit., p.136¢] [HzE3 =,

27) o=’ HES SelFE Lo BEY AES ast: Algolch #9952 13 3=,

28) KELRBHEL A 3 2ol KT EFE WAHEA A Bl A, KiEbe “REEY A 324 A EEY B&X
02 glgbe] e TEHES] AR = B RAolch. "elz #/Rsteiet. Wilson v. Girad, 354 U.S. 524(1957).
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EEER L BRI 27 FERE

B¢ 8shmuke] Al sleh NATOS| 7$ele 2 MEME 4-%el ol st Foa
v & 2ok web A2 Ebiel AE/ Washvha mgke @R, UNS 743olE i
Be]l 91& wivle} EREze] MES s3cls £fls Q90

fup

=

3. WEe EE st THIHE

#HG, 5 L THkRY RE &3 TBI#H5E (o) 29} “Congressional-Exective Agreements”)-2
2 AR Bl =tel OFRie siel o3 #Hal £ HEs W ﬁ?ﬁ%ﬁé Eq=
FEFEIPEE (Joint Resolution) S 5-3F HEEIrHol Vb HifT37 1k (implementing legislation), 4= [ifT
< 91 KB HE (appropriation) o] FHHREE Fote MEsF FARZ o MES B KE
L2 e WELR BEST Aok jikY fIRAE BEHE Ho5hE BRibe RS
RO (lendlease) WhE, SMBURBIBESS € F Y3, #h&e) 24+ ILO, IMF, IBRD, UNE-
SCO, WHO 5 A% Bt o] AL 2% & 4 A=,

Congressional-Executive Agreements ] &&EMS SlutAldle FEMHL 2394 93l
= gon = Ao AT grpt, FEL P GOGRBES THT ® 2 099
BIEGES] A A0 AsAE AdFsha U Wb FGF KHEANA HES] fEEES £E
Stgehe szt o e 24 A T R glonzE obfyl H/ET AL
Ze3 QA @k, @G kRl KM JhicicibEst Adetel i3 HERRe] WA dl
T3] A v & THiHES] o BEANLR $fTs v BREL2AY 42¢ 2= A
ol e ol A B InASIE 7% ¢]-£5 = Conngressional-Executive Agreement
AE EFEEA S0 F 4 e Ao g2l o ™ dele Ago) HA gErh
TIEHLR FAEE AL 05 RE KM 2 MEMLRE ST BEHES <AL
2 HRE X7+ 497 AR olF MEt AREAd o BRI AY BE
FHES RFEs wlelA 2eidk FHel EASHA £EH o] & (inherent) ZE MRS 3 4k
g 5 ded ol RS = BEHES A2 + Jdv HEE 3dde Aol
o]ZA o] o] &u} the doctrine of inherent powers 2] Qx]o]t}¥? o] A& Z A WA= kik

29) L. Henkin, op. cit., p. 425.
30) Leech, Oliver and Sweeney, op. cit., p.1013 3=, UNe|¢] fnAg 76l K 4L 3519 kB @E
£ dqle), FEA & TaAAQ RifTol A5t = yEH(the United Nations Participations Act)el] ¢ 3 F#s]

2 e, dAd #FHE A43zd ozl KREEERHGA ERS shdste HHEY AAddEe BEY RERE
g+ ¥4, & Congressional-Executive Agreementd] ¢]5t58 = e glv}, 59 US Statutes, p.621, 22 U.S.C. 28
7d.

31) o AEE WA fEd dtd s Q=3 RPel sk dEAdq o= o8¢ #2, Borchard, Shall the

Executive Agreement Replace the Treaty? 53Yale Law Journal 664 (1944); McDougal and Lans, Treaties

and Congressional-Executive or Presidential Agreements: Interchangeable Instruments of National Policy, 54

Yale L.J. 181, 534 (1945); Borchard, Treaties and Executive Agreements—A Reply, ibid., 616.

McDougal and Lans, op, cit., p.255; E.S. Corwin, The Constitution and World Organization, 1946, pp. 235-

261.

o dr

i

32

~

— 45—
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A 24 493 US. v. Curtiss-Wright Export Corp.ol| 4] ¢] Sutherland #ZE2] 2@E Hol
A, ok o] A2 KAy E R (dictum) o] o,

ol 3k FHEHRHS 3] 5lE Congressional-Executive Agreements © 5 ffiL =l FiLIETLS
E QAS I glon o & B A KERAME AP, vl vholst Congressional-
Executive Agreement = ff#Jell wishe] HHEMHT 5 9)-=(interchangeable) $hA1 3k fREr4p0]
Helrhs Assh o5d s AT Y, 5 kS %l%&‘;]-“] o w gk BB E ]
B & o] o}yl Congressional-Executive Agreement 2] 402 zAT 4 ke Aot}
(2 Z£Be A5 kbl HIE#HEA 359 29 24 oldldl k- Tgbes] Biis o o deteeld 3det)
ok BB ES FEshe ukel o] AdqE AXWe 2= HVe A& ol & UAT AS-
b A& -8 gk

Congressional-Executive Agreements ¢] 222 A4 29 Uz Aol fF2:, FkE
B 1/3 4+ 1A4] 93t ﬁ%"ﬁﬁ?ﬂ‘gﬂ TEHEEE delvh= A, w2 B 3¢ kel
RHBHES s astes A o2 Mol VY ARAF T REE o] & Fusx %
Ade] gdote A, ThY A& wdAv= Aol B} REFEHES o dd A= A,
B2 FAE FAste A= Bfrzkel v REBES Jaz e #d kiR ZERY
AES AA ok 3k slgte] §lo] —[EIY] FHE HHEFER sbesltte 2 Sl AAHAL U
oo,

ol

4. KEEs82| BEK HERO 8t THBE

T A B2 S 53 AHfHe HAR MR ZEF TBHE, 5 Sole Exec-
utive Agreementso] Aste] LAAstg et o]AE Ekkgutel € k- THibEIE A HEg=

o] Yy ﬁﬁ%ﬂi e g3 AAEE Aol Wﬂ%"] o o] Tl Sebe RER HAIZA
= & < el el v TIz22 eSS 5 ALETY o125 BEHEeIslt) 1
Bel] °=1?4 REREI V- WMEEAISRE S HALE Sol oldl S3ep”. o= SEd £
H(5e wE) 9 AT AXsty o $¥EER BERDE T BEe o F4% Astded,
19724p8) TE5-2] 2 Mkl ke olelgt faEe] AlAe dlA= #Egel 2 Harel A

33) “FHL BhRAA Y FEHA Bldalx g 2T RERES Adss HES FhdA #zez A= A
X gdo 2 E BTl BFEHY #ad T 4eAl FEHT Ao =24 (inherently inseparable from the
conception of nationality)Z=]3te}l, ” 299 U.S. 304 (1936).

34) @AW Field v. Clark, 143 U.S. 649 (1892); Hampton, Jr. & Co. v. U.S, 276 U.S. 394 (1928); Altman & Co.
v. U.S, 224 U.S. 583 (1912).

35) L. Henkin, op. cit., p.175.

36) ibid,, pp.175. 76.

37) 4413 fl= E.S. Corwin’s The Constitution, op. cit,, p.1373=

38) infra [[,6 #&x,
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o). &IES FlRA W EGERSHEES] Nixon 3 Thieu o] FHol v stelifE, MEeidns
Sl A8 Xk SALTH#E, ol vk A7 IHE (G A ZEst Hhd 23 gFd &
#waed) 5ol BE MYl KHEFEAEER ol Fdzlerl JAEL KB A (Political
Committments) € E3st71= 3t ¥l #R el e Aolelns B7 oA, a¥del
= HEHAA Afe F= A5 (A Nixoa-Thieu ) ol = HE Tl o8 ER #RIT
o] A=A mkAskx Y Fa4el v AL wopEdd AolH, W AKE Pl 7
(7w TEe B2 648 SALT ) o+ ##e] o5 T3 gA 2 $18e]
2, dEd Biltsles AXY FEe ol BES HlshH L A =3
Kol 2 BWEN HRoZ 433 TEHES A2¥ + dve do = Riwel g+ A
el Al 2 fEE Jv7tx 4T Ao, 2 Rie Tl vkl -“13]""] HhA) gk},
dubd o2 QAT Y ALB2AE, AH#HHY “MFI4E (Commander-in-Chief)” 2. 2 4 &]
fn (B Al 2z 24 (1Dl A KEGE Y EF] WEHES S A2T + 3z, =3 “
REREE 71 et Shzcfifie BE27she HEFR (B Al 2 2 39) S 20 SHBEBUNS ARE sl
= BES AAT Aot dolw= Ao dx|gel. 2w KkBEfl= o vVolsl —i
e THHE RBHES QA s X3 A8 E nela glr), US. v. Belmont*? ] 4 Sutherland
Pl BS EKRT HE&E 22 “Litvinov Agreement” o] 3kste] ol F3lalA ohgst ko]
23 et
ER, SRR R, FE 2l o] Eoll AET BE, oY AEL BF 7 BN
el Bl Hives AAs s s 7/ o8 FEsolvh W, ki #Ez 1=
3 e FHEEel U B EES BT K #RAC drte A& AE X7 vk
HARIRE 23 BORF REJD-S BRISEUN SR Mol mE=lel et BARTEA 23 Butrel
& MEHe] QA dor RS BB Tl Atk KfFdA EASHL Y= A
3ol] 33} = {TEUM (the Executive) 7F Buffe] PE—3t #BH (Sole organ of that government) &2
A BEES RS 2 Yok e o] HE= o]l BEWF-E WAl EkEEe BEE 073
£ BARES okt 2’ B Tl EAs WMEE, WEME BEBHBH 1oz K
ol A EAFL Qe Az 2L WiES 2 23 floe, e A
29 ARBRFTANA 58 FEIAL v AL, TAH HES FEE BES v ‘@

39) Proceedings of Am. Soc. of Int'l Law, 1977, p.242.

40) 301 U.S. 324 (1937). = HE HES g %sd v}t 2o}, 19334 B¢ Roosevelt ki fH=l #FBhe] Litvinov
t BES AAstgd el oo fsbd EEHE FEIS Al I BB FEH T Wk A olFiikdl BAS
3 QE EEAN 3 FHREES ERFE FEIE W 8-& x336glvl. Belmont: o] e HAE Zw 9dl
o ERBFE ol S Wikslrl el #iFstddvt. THEBAA £ e THskg ok KRS FHS Fsta
EBFBFRS 413g Wl dA, BEERNE BREEMEC gt %23 RS /A TBIFE-S Mikd ¢4 )
2 gRskg ek

41) 301 U.S. 330-31(1937).

N
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BEREE 2 Z1elkd] Sfffie #27she MRAIA 2 & Aol ozl EREAE b
th 2ot e SAEBORel W3 RS SUAldH T £ 5 ds G R 5 BRI
el WL “ME— BB =AM KRS Hifel A Tk ek Aelvl oA il
Curtiss-wright H:9] KiEBEIfll A TRIHES RES “BERMES &l RuspsiA ER
3 MRl A 22 Ak 2EE iAol

f'-|-5

% E#%% Circular No. 1751970l A th&3h o] $19] #Esh fAT 934 A5he
91eh,
“oookfiEo]l BEEHES AT + Ak B A BEL BES 08 A T3e

(@) BHHBIRA A BRE RES= TEHEEVI(Chief Executive) 2249  K#fifHS)
HERR
(b) 2MERGE 2 71ekd] ShacfiiS #she K R
() HWRASE 22X KHEfHS HIR,
(d) el F438 BTHASF wiwd Pele Kt MR
el welAd = 53] Belmont HfS] I AL FHA, AHES FHHF =3
Aol BAAE 3 BHES AZT 4 v FEL HRE ot @ism Bz AHs X
) FAEH, 2 oA d AslE HOMRGA W3 Fikel HIE A FvskA wk
=& Aozt #gle] Ase?, AF dkzAl kBiel MEE Ao B 4202 AAsy
F & A ek & AelAuk EAls Al of"d A9lA e Zelrh o] EAlE i
abe] Gmatet.

o

m[o

5. f&fTt ITHIRE Alo|2 EBEE

BHELS BE 230 A5 LAY I
ol AL olwd A%k WA B
T Ak oI RS W4 2

42) EERESE Al 2= 34,

43) Steiner and Vagts, op. cit.,, p. 605¢] 43

44) oA McClure, International Executive Agreements, 1941, p.330,363, 371; Mathews, The Constitutional
Power of the President to Conclude International Agreements, 64 Yale L.J. 345 (1955); Wright, The United.
States and International Agreements, 38 Am. J. Int'l Law, 341, 348 (1944); McDougal and Lans, op. cit,,
246 F=.,

45) Borchard, op. cit.; Berger, The Presidential Monopoly of Foreign Relations, 71 Mich. L. Rev. 1 (1972) 3=,

46) Fo o] Aol A Ssted T8l BEo2 Fstedzivhe vhdal F9 % FIvk 9lek. T. RooseveltK#fHe] 4l
A, = sFES =eust BB Sl W3t Kol B4slel T. Roosevelt: o] & EPeel 3]4-3h3lovt-
2 iEBst EEsAl HA BEMOR TERFEY F4oz Adsd Yt T F BEE o WES HHRER
o}, Schwartz, A Commentary on the Constitution of the United States: The Powers of Government, 1963,
p.150, quoted in Leech et. al,, op. cit., p.1008.

— 48 —
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% Circular No. 175(1974) & o}-&3} 7o) ubs]a Qo

“721.3 #ik L RES = EERTAA Y EE glo] 1HT FR

ol = HER B EA A welol ¥ HikE AR AA ohFo] FEEFRA AA
gk 227k 3 she] A oF jhet,

a. 1 HEe] BEEM 93-S v x]E A#(committments) B £KS TS Y= £
EE.

=8

a2 el Mikdl F3FE vAEE Hol X9 oA,
a2 el FHeel &3 Fk kel fAE S BAESERY o
LI e A3t EBe AL HT.

e. FEAIT HRBS HhrEdl w17t HEel BEiF

f. 2 el uhebA sl M (formality) &) F2EE.

g WEe BES Fe, BEd RET A 24, 2 EEN =E G0 HEd
A Ao K

h. LR e W3t gabA Q1 BEEETT.

1 BEEHEe] B RA BEE AN B B BERESEA BEHE AAsb
E ET A, bk #EEREE =t AHEY Bk RS fFsA Y BEA A
AEE g FIF 7lEqoF 3

721. 4 42 HES HRBel IIEAl el

a. Circular 175¢] @3¢l utel= ZE EEEBNA= FAL HiES Mg A4 3%
3t Rz Al AR} Fshedz oF et

b. S BREHES] BEHLRA A Aok & A B BHLIN BEHESZA A
A5 oF & AQstel @At EAZF ' Al o] EAlE 2 B KEBEMY EE
3|4 =lo] ok g}, ukd REERM = EA S el HEE Eele A AR Aelg 44
she ZA-ddle, HEHGE KEM 2 Jlel BRRABRNA BE/L A2Hejok grh 2 EA
o g 1T ANE LHEI # EABENS 2 A AHA ¥ A e, I RES
Tok7] fete] EEE REAA Agdet 7bed whE FrHel 283t Aol Fels ] 3
Fetol A PES st SR RERC B B F AR bed ZE &l 3§
skef of 3he},

c. 22 EAldl A3 HEFEe AL FeREE L ARG Zerh oo ”

9] Circular 1756 djstel= oje] #t4lo] AR ek, AA, 2 FKige] RUfEsle] wh
AUz FHe] Weke RAolH, 4, ATA REHS BHEd Loz domg $9 &

47) Steiner and Vagts, op. cit,, pp.605, 6, 5.

a o

ol
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o AT HEEMOIAY AL HA TR Aol

fTEmEd chet FmEel MAiZ ¥ O RE

TBiHE, 538 A#HES BENQ TBHES &R A3 7t A4k S Herst
o] S Ao AEdts] A2 A& 195044%2] o] &4} Bricker Amendment s}E-49
ol 4w Z3tel, Bricker RBEgER Ol Al kst o] FEBERS w3 FTEHEDLS ualos
3 Aol obe IS vl R3E LAY BEEmES fikSdl 9’ ﬁﬁ‘rﬁ% AZg Aolglen,
o] W] Fd Bhfe o=l AMEEOS Al 53 FHES] EAlok At MY $lvs
sl Ao ehe A U Aol e,

504E4%¢] Bricker Amendment s}-5o0] Asjg Eut %] TBHES A7 oA HEz e
A 71H 7 A2 A& T0FERGel e, ol B’\J‘ﬁﬂﬂ AAA TEHES EAE E4 FE 1T
B BiES 1 AAEA el LIz Zelsksieh,. A8 AR AL EA 7t
A8 ol ARk HO-e Wl EGEFI Aud Aol EHS THMT AT g
TEHES KBS S5t A48 W EHRSG T2 v Soizton 25 2HEMAL 514
HAw Aolrk ol & =R sl due] A FstdF L AT T el oot Mhe~),
Febgele ], F&slell, MEF2153 E HHBE AZD Ado] =g,

o] Brifell 53 AR FH e dAAR AT MEFZ] L M=l lste] &
Wil ek, 19714 K Nixon & [EF2 19| Azoresdl] Sl EZFHMO A}-&d] 33t #
FEY RS AEsIHA 4358 BEZEPS TS oY, B e A6 2 7k
PR BRIl Aokl ARERR Mebelql e Zioll sbshe] Mula]alle) @azst g7 M=
WES AZsgedl, o] F BES 2T #g BHEd] THRATS Ao o] FoA )
ool wiste] kB2 19724 37 ol € WEe] B9 AR 1 WEE Sty Lkl A&
Hojok gobe RFEES FIHAZA 2V TBR = ol NESH A (EBake] 22§ Resol-
ation& A#HA =& BEAY WPl Avh) ol E WES WAL ELRAY AKEY MR 2
A ol 53] [F72 5] HES NATO Ryl AT Aoleba o) $ahgiubs?,

48) Comments by Thomas M. Frank, Proceedings of ASIL, 1977, p.254.

49) = 7=} o 2ol 43 A &= Buergenthal, International Human Rights: U.S. Policy and Priorities, 14 Virginia
J. Int'l Law 611, 612-14(1973)3%,

50) 2 A g \H—&oﬂ 338 A= Sohn and Buergenthal, International Protection of Human Rights, 1973, p. 9481,

Fzx, 2 BEe A% vhesk 20k (A4, B EE TERIBEY - HER S5k AL Aod £ gt

?4], 2 f&i"]ﬂl— TEBES BEAR FiEs dstd s BEY kel Rgsel As, RE FHHE =& 7+
o] HEe] AAL EEdA TAE FRe2 = 2 BERCARE & std A oF e},

51) Buergenthal, op. cit., p.612.

52) Rossiter and Longaker, The Supreme Court and the Commander in Chief, 1976 (expanded ed.), p. 158,

53) IS RES FHdlE HRES) Hidl 9% 2 (appropriation) ] ¢ o] 2 a3t}

54) E.S. Corwin’s The Constitution, op. cit., p.138 note 66; Statement by U.A. Johnson, Under Secretary for
Political Affairs, before the Senate Committee on Foreign Relations on Feb. 1.

— 50 —
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LIt AHifHe] TR EMEHES Adelr] 913 4] RS A el ol T4 %
BEA A3 om 19726 AR “TBHES FEEol Hitel]l 3k HEHE” (Law on Trans:
mittal of Executive Agreements to Congress; 1 U.S.CA. 112b)°] gt} =z HHEL o}&3 2}y,

“§112b. EES] BEHE - EG o =il

BHEE-S £ BFER e, BOUNI 2E BERES A3CE, 2 WiEel £
Blell ol #J7& AT % 60H LIRS ARl el A a3t IR Fls] @l $#Rilishe oF
Feb 2= o BIKIRYl AR ER BRZER] sEctx Kol B Aske A-tele
o Ee FHegel SR obdke, ohuk kHFEo R e o A el webAwk 2 5
wol 2 + dv HAFT G4 TAA bk NCHRERG 2 Tk /ACREZERgC =
Hslof ok ge}.”

o] L THWMEY #HEE F4£471w A% 2 AAA WEor st A= ¥ARE #
EHES MAA Do 2M TR WERMEHES Al dsted s AAdA Y& Aol 28
v oolell weted e U BuRAYel et #itfle] wHET A WES HiAkAld ddtd s A

€4 22 g3 ek, TR HEel sk T HES AT el T @ gl 4,
W5 Ay 00 St 2ol YEACE AEW Kal A0S Tdshe WO WEH

it

v
ol #ilel vjate] H=x WA Fep”, AAR 1973F 14, =GRS KEiHmEe A
% Nixon 2 Thieu o] wdle] FRiHES olw gt ERA HtAE “FEHo2 HE” (respod
with full force)d A& Falg vl ol FEEd dlAT A3 fhE#d stedzi vl Thieu
ol W3k MRS AT AAXA kAt

Hzd BRHAAL BHod AT b BROEA 1972 Brvin LEHASA o
s AdEdu TEHEY FEEEL 3 EE(Bill on Congressional Review of Executive
Agreements)©] ¢t}

o] HEL Al 1A ZE THRES FA #Egdl = ok st5 vt KR E Zadh
el = Zwo] MBI A AYsuty RS, k- THkES R (concurrent resolution)
E I fTEHEY ERE EES & don 2o LV Al RellA #Hgel " ¥ 60
Hel 7Aslgt Foll ok fFEHES #djol ARt FAsIAeh o] KR A 53] FEgellA

TEHES EEHE AR Ad detols FEMES Auiste] fnfio] wel®™. o HkE2
ERlgel 4 =25g18 Boluh ol BRI kEel 2% kg E@7tA £ Ael lx Lk

o2,

55) Leech et. al, op. cit.,, p.1016¢] 45,

56) 4kA4]% A-o Hearings before the Senate Committee on Foreign Relations on S. 596, 92nd Cong., First Sess.,
Oct. 20-21, 1971 (Documentary Supplement to Leech et. al, op. cit., pp.269-82¢] %)

57) Rossiter and Longaker, op. cit., p. 159.

58) Steiner and Vagts, op. cit., pp.607-9 =,
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dE ALstd A T WL ERe] AT el KT A2+ o] &nF Morgan-
Zablocki bill o] ¢t}

= 3ol kbiutel o3 HEPL HES FrieR A ALomA 197659 o] vt
The Clark Resolution ¢] glt}, ole] &3}a EEEe I Hk= l—Erzé‘ 3 Tl E] BEHe=A
LB FEE wolok & Aolzla BFET + I I o3 HFEES ML fTBMHEAN A
el BB BEHAL 2 BES KBTS $% 4419 23] ((Ad gEHBREY #FE A
k%] B3l E FASIL vl (197742] BIER k] 2 shw o] £} Sole-Executive Agre-
ement o] mahe] Ak ASReha TR gluh) ol Pl AL FEAFRA ol ek FhE
L2 REE #Ho] shaix L ek,

. LEeel BRE AE
1. BERH RES 3% - ZrHE

EEEE L EOMSETRA Bstd AA9 BTE ke IR R AL kel T
F7F AET el e 2 FRE o RAEsgche Aeolvh kil 3 AfRe Hive
S HES BIESHE AolAY BBE R BES Jete AolAd =+ Y
RV B oA AT HIRS steste Aoz vehdel fEd webd e B A
o] BE EELNA AEHE AF )% {EIE(amendment)o] Bl F-2 3, R W8l 2
7 EHS BHARLS Aste 2-$abS BE (reservation) ekl F-2= A, BiEE HRHEEY
A e LBEEENAAL] Fazta TR E e,

Btoel e 2HERS BAoR MEsH, BARY m#fss 9e #gs Add A
g RRA TS 23T ¥ WES BESAY BIRE 201X ¥v Aol FHY EHlel =Y.
olell wFo Ml EHE LB 1HTS B4 fISHY Aoz marlh zev FRe W Lol
oluf gt Aol kel €4 HRE AR T HEN #UE 2+t AL oMt AHH
+ EBgel £4l @Rl dstd RiFd #el= o]l HEZ + o o dde AT FEWS
BALE A Xabet, =k kgl BBeel Fikel std HEEEES Bws ste ZAfet
E Tl ol & ANY F A& ERolvh A kbgel €4 kv KHHA sl 2o
A3 Frwe BHE ST AS ohdH o Tu AT a3 RS §iek o] 24

59) o] yLiZel| A FHFe #ste = Proceedings of ASIL, op. cit., p 235ff 3=,

60) ibid, p.239ff 2=,

61) E.S. Corwin’s The Constitution, op. cit., p. 130.

62) HAFANAE 2 @BEA Aste] Wik Hirel dek 2 ikl BAAE AL E, BER°, EREMEE BHET &
BE0OF oM & RE (19774 57) pp. 195-6% %,
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2 LBz HEM AR 8RR REe] HEGA de Z#HI L KR sl EREs
M RESL & 5 A& Aelsh

DR AEY 92 BHIE 2w ohgak 2ol 17954 ERe] BEHER dx=2 AAT
HE-S) EEHIEEER GBB Jay Treaty)ol] EBeo] REI ] ol = 4 HES A48 WA
e X9 EIMEES AT AL BHoR stgden 2F KB oS Fihstd Wt
W2 el Barstgel. oldl kst shveBEm] 23k 19004:2] Hay-Pauncefote {6E#]
A Ao Yol A A goll = EB Lbro]l BIET A& KffHe] Bt Z] o ol ERBUFE R
fEste] Ut S A-ER XY ou o F BR el Hd HERel ARstgdes o7
ol UA BT Aol mE=E gk g Ekol BRE £ B4 A5k K]
BRoed AT RL E X FIREAE 191949 MFREBIMEY, FES] W 2 Abo]fHEw,
19204E8] HRBISEFRIERSIF A3 FEHF 5& & F ok

2. BRH AE BEL RR

R AEs A A A BEAER A AZT 22 Aolw KR
3 2 EERdd ek 2Rl o #fTe st oA A Al A’ FER BRIl A7)
AL gor o5d s BTeE wolEdAm g™,

BRIFAES] FEE R W3t ERpbozs, L2 HOMMY REE 355
E% FE Jenz AL BRE ¥4 ol F hreE AEY + dv AL Fdside i
s E2 kBl 34" e G ok BRI £ Bkl s w2 =

olgte A A=,

REREAGE 477 BRI REE A2 AT, =g kEEe FEFHAG =
BRM FEMES FEE AAT REel A,

R MES] HT-S KB LS ®&ElS] FERY Ktk Zdste Aoz osisa 3l
M= @EEEE ] AAel B kg 932 =729 %@Zﬁj WL BBl
RAEHHS 24 K ﬁm@ﬁ%%ﬂ PAE AT A A5 A=
o] ohel, Kt 7l HFEo2 S AAd Fdrte G AUd Aol o
7ol fazst dazelebe A9 Bl A IRl TS ke 2w st sk Al
Ao e}s®,

P

] T

(=<7

a2

63) L. Henkin, op. cit., p.134, 378-80 3=,

64) ibid., pp. 133-34.

65) ibid.

66) Haver v. Yaker, I Wall. 32,35 (U.S. 1869); Fourteen Diamond Rings v. U.S, 183 U.S. 176, 183 (1901).
67) Senate Rules §37.

68) supra II 3=,
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3. K2l EAey Foholl st ZiR

EBgol Eole BRS WAL =2 BRMS HFIEH W&o #ES sl Aol oY
2k el SRR AL HJJel v b’@ﬁﬂl Fete] TFEetE Aol AT, 191949 fhERE;
PRl At AR A BB, ol el AR ki TAA L o =
ek MERES 355k sl A oA ERINeE RS MES wolok dvte WHEE 2
fevl, KEHES 25 ol & AFsta dakeh, =3k ERS a2 o= ol Bimes
BIE HAsy] HAAE HES FHK KRS T WEHES 2eside @EES 249
oh ol AL AT FUE FEEBEITHY (nonself-executing) gl AL ul= Ao oA B3 %
Adl G F= BT oldl ARATY, KKBEHGIE ol g Bie BHE Fus
Aot =3k R Ao wWE Aol fEMAl dl A Lhi AT BEE 29t o
Folle Vel Bl #ge 92¢ sty S% AEol By ke R E ki
e RS FakshA el A R 4 A EE SHE WeE dduh. =3 1961489 Con-
vention on the Organization for Economic Cooperation and Developmentol] w3t S35k [E
BllA e AAMH, HOE - TAE EEERL AHE =t #HQ HRd WAL 7
she Aol ohele W49 FiRE A,

B AEs e FA2A, kke des ffeke 34 gAld ol 543 R
ol #l3k “understanding”elele P40 7 BERS A% ASst gk old AL AEEH

o7l 2] fEse] Zif mv BBSE Aol A gov, HEEA Loy e
A=A T Teol A3t P T A glo]l Kol BurE e Sl HEY HFY A54L

ERIEE DI ELS
V. &5 AH

REEE L BomRGe ke 2 A3 296 ol& e E 2Tan oo R
Sh 2ol wE B WEt S Bobvh 2L EEO BB A ALE, 1A %£H

69) v}-&¢ fio] sa) A= L.Henkin, op. cit.,, p.134 3=z,

70) EEH: Al 12 TAQ) : “BAC A BE BHEKS wA T HHs ook ge}h, (B ob 8 HERS kAR
2 EPEE oldl dle] BIERS Bty =& BES 29 BET = 97

71) U.S. v. American Sugar Co., 202 U.S. 563(1906).

72) 59 B Aol ffTel 3 B wsked =Al A shube] kol olek. Power Authority of State
of New York v. Federal Power Commission, 247 F. 2d. 538, (D.C. Cir. 1957). o] FUpee =2 F KPibid A&
T FRY 4% (moot) 2 wwjckel HTEo] Lol SBL) g KB MRS TE 4 oA Hysk 2 44l
gt 5r¥7, #t2lelwkste] = L. Henkin, The Theaty Makers and the Law Makers: The Niagara Reservation, 56
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Legal Problems on the Treaty-Making Process in the U.S.

Kun Yang

Summary

I

Article II, section 2, clause 2 of the U.S. Constitution provides that the President
“‘shall have power, by and with the advice and consent of the Senate, to make treaties,
provided two thirds of the Senators present concur.’’ Despite its simple looking expression,
the provision presents, among others, two difficult problems of interpretation with regard
to the practice of treaty-making, which concern us also. Those problems are: 1) What is
the scope of the ‘‘treaty’’ within the meaning of the above mentioned clause, in other
words, does every international agreement which the President enters into requires Senate
approval, and, if not, what belongs to such agreements without Senate approval; 2) May
the Senate lay down the conditions to its consent to the proposed treaty.

II

From an early date, the Presidents frequently have entered into agreements with
foreign governments which are not referred to the Senate for its advice and consent.
These international agreements other than treaties, the so-called Executive Agreements
may, according to their respective legal bases, be classified as those 1) pursuant to the
treaty, or pursuant to the legislation (the Executive-Congressional Agreements), 2) pur-
suant to the constitutional authority of the President alone (the Sole-Executive Agree-
ments). Though constitutional doctrine to support Congressional-Executive Agreements
is not clear or agreed, it is now widely accepted that the Congressional-Executive Agree-
ment is a complete alternative to a treaty. Controversies have swirled about the Sole-
Executive Agreement which is concluded by the President alone wholly on his own
authority such as powers as Chief Eexeucitve to represent the nations in foreign affairs,
or powers as Commander-in-Chief. Periodically, Senators have objected to some executive
agreements, and some proposals sought to regulate them, but most of them in fail. The
most significant ligislation that had been enacted was the Transmittal Act of 1972, which
requires the Secretary of State to treansmit to the Congress the text of ‘‘any international

3

agreement, other than a treaty,”’ as soon as practicable after it has entered into force
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with respect to the United States, within a maximum pericd of €o days. This Act, however,
does not touch on the President’s right itself to conclude executive agreements, but only
prohibits secret agreements.
I

In many instances the Senate has given its consent to the treaty on such conditions that
seek a modification in the terms of a treaty, or a particular interpretation of it. The consti-
tutional authority of the Senate to impose reservations has not been seriously questioned,
and all now accept this practice. Reservation usually requires renegotiaﬁon and, therefore,
must be an additional obstacle in the treaty-making process. However, this practice may
be understood from the viewpoint that the treaty-making is a function of a fourth branch
of government, the President-and-Senate, differently from other exercises of Presidential

power.





